
Liabilityofsurety(Section128)

Regardingtheextentofthesurety'sliabilitySection128provides,thus"theliabilityofthesurety

isco-extensivewiththatoftheprincipaldebator,unlessitisotherwiseprovidedbythe

contract".Thephrase"co-extensivewiththatoftheprincipaldebator"showsthequantum of

thesurety'sliability.Accordingly,thequantum ofobligationofasuretyisthesameasthatofthe

principaldebtor,unlessthereisacontracttothecontrary.Ingeneral,itwillbeneithermoreor

less,althoughbyaspecialcontractitmaybemadelessthanthatoftheprincipaldebtor,but

nevergreater.

CaseLaws:

(1)BankofBiharLtdvsDrDamodarPrasad(AIR1969SC297):Theplaintiffbanklent

moneytoDamodarPrasad,ontheguaranteeofParasNathSinha.Inspiteofdemandsbythe

bank,theloanwasneitherrepaidbyDamodarPrasad(principaldebtor),norbyParasNathSinha

(thesurety).Thebankthenfiledasuitagainstboththeprincipaldebtorandthesurety.Adecree

waspassedinfavourofthebankbutwiththeconditionthattheplaintiffbankshallbeatliberty

toenforceitsduesagainsttheprincipaldebtor.InitsappealbeforetheSupremeCourt,the

plaintiffbankchallengedthevalidityoftheconditioninthedecreeagainstthesuretyonlyafter

havingexhaustedtheremediesagainsttheprincipaldebtor.Theplaintiff'sappealwasallowed

andtheabovestatedconditioninthedecreewassetaside.Thebank,therefore,washeld

entitledtoenforceitsclaim againsttheprincipaldebtor.

(2)CharuChandravsL.Faithful(AIR1919):Inthiscasedefendants1and2borroweda

certainsum from theplaintiffonaregisteredpromissorynotepayableondemandDefendants3

and4inaletteraddressedtotheplaintiffagreedasfollows:

“MybrotherShibChandraBandopadhayaisforhisownnecessities,borrowingfrom youRs.150.

Thereisnoobjectiontoyourpaying,him themoneyandwemakeourselvesfullyliableforit.On

thataccountyouneedhaveno-anxiety.Hewillpayyourinterestmonthbymonth.Astothat

therewillbenoexcuseorobjection.”Inthiscasetherulewasmadeabsolute.

(3)WrightvsSimpson:LordEldoninthiscaseobservedthat"Butthesuretyisaguarantee,a

ditishisbusinesstoseewhethertheprincipalpays,andnotthatofcondition".

(4)UnionBankofIndiavsMukkuNarayan(AIR1987SC1078):Ithasbeenheldbythe

SupremeCourtthatwhenthereisadecreeagainsttheprincipaldebtor,theguarantorandalso

againstthemortgagedproperty,thedecree-holderbankshouldfirstproceedagainstthe

mortgagedpropertyandthenagainsttheguarantor.

Iftheprincipaldebtor'sliabilityisreducede.g.,afterthecreditorhasrecoveredapartofthesum

duefrom him outofhisproperty,theliabilityofthedecreeorotherwiseextinguishedinwholeor

inpartbythestatute,theliabilityofthesuretywouldalsoprotantobereducedorextinguished.



Thewords"unlessitisotherwiseprovidedbythecontract"denotethatalthoughtheliabilityof

thesuretyisco-extensivewiththatoftheprincipaldebtor,hecanfixorlimithisliability.Hemay

makehimselfliableforafixedamountirrespectiveoftheliabilityoftheprincipaldebtor.

MaharajaofBanarasvsHarNarayanSingh(ILR1906):Thebondinquestionprovided

thatincaseofdefaultbythelesseeandnonpaymentofbythesureties.Theplaintiffwouldbe

entitledtorealisethearrearsfrom them personallyorbyattachmentetc.Theplaintiffbrought

actionagainstthesuretyforarrearsofrentaswellasinterestthereon.Thecourtheldthatthe

plaintiffwasentitledtothearrearsofrentonlybecausethebonddidnotmentionanything

abouttheinterest.

ExtentofSurety'sLiability(Section128):

NatureofSurety'sLiability:Itisco-extensive.

Thefundamentalprincipleaboutthesurety'sliability,aslaiddowninsection128,isthatthe

liabilityofthesuretyisco-extensivewiththatoftheprincipaldebtor.Thesuretymass,however,

byanagreementplacealimituponhisliability.

Surety'sLiability:-Theliabilityofthesuretyisco-extensivewiththatoftheprincipaldebtor,

unlessitisotherwiseprovidedbythecontract.Inotherwords,thequantum ofobligationofa

suretyisthesameasthatoftheprincipaldebtorunlessthereisacontracttothecontrary.

Example:SguaranteestoCthepaymentofabillofexchangebyP,theacceptor.Thebillis

dishonouredbyP.Sisliablenotonlyfortheamountofthebillbutalsoforanyinterestand

chargeswhichmayhavebecomedueonit.

Co-Extensive:Thesuretyisliableforwhattheprincipaldebtorisliable.Theliabilityofthe

suretycanneitherbemorenorlessthanthatoftheprincipaldebtor,thoughbyaspecial

contract,itmaybemadelessthanthatoftheprincipaldebtor,butnevergreater.Thecordial

ruleisthatthesuretymustnotbemadeliablebeyondthetermsofhisengagement.

Theexpression"coextensivewiththatoftheprincipaldebtor"showsthemaximum extentof

thesurety'sliability.Heisliableforthewholeoftheamountforwhichtheprincipaldebtoris

liableandheisliablefornomore.

CaseLaw:

NewBankofIndiaVsSajitaEnggWorks(AIR1992Ori237):Evenwherethesuitwasdecreed

againsttheprincipaldebtorandhewasdirectedtobytheinstallments,dismissalofthesuit

againstthesuretywasheldtobenotproper.Thecreditorwasallowedtotakeintohis

possessionthepropertyoftheguarantorwhichhehadmortgagedasapartofhisguarantee.

[KTSutochanaVsOrissaSFCAIR1992Ori157]



Thesectionsaysthatifthepaymentofaloanbondisguaranteed,suretyisliablenotonlyfor

theamountoftheloan,butalsoforanyinterestandchargeswhichmayhavebecomedueonit.

Wheretheoverdraftsofacompanywereguaranteedbythecompany'sdirectorsandthebanker

hadrecoveredapartoftheloanbydisposingofcertaingoodsbelongingtothecompany,the

MadrasHighCourtheldthattheliabilityofthesuretyhadgonedownaccordingly.

Foraproceedingagainsttheprincipaldebtor,suretiesarenecessaryparties.

IndustrialFinanceCorporationofIndiaVsPVKPapersLtd(AIR1992)

Further,acreditorisnotboundtoproceedfirstagainsttheprincipaldebtorbeforesuingthe

surety,unlessotherwiseagreed.Hecansuethesuretywithoutthesuingtheprincipaldebtor.
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